STRIFE WITH ENGLAND AND SPAIN

asserting that "reason seems very much in favor of the opinion of the court,
and my judgment yields a hearty assent to it."

But the spirit of moderation spread slowly. Most of the confiscations were
permanent, and Congress and Britain had to shoulder the burden of compen-
sating Loyalists for their losses. It took time to heal the wounds, but by 1786
John Jay could write Shelburne, then Lord Lansdowne, that Tories who had
previously been disqualified were again sitting in state legislatures and had
been restored to the practice of the law.

JAY'S two years in Madrid had prepared him for the long, stubborn postwar
negotiations with Spain. The thorniest issue was America's insistence on
free navigation of the Mississippi to the sea. Spain, opposed to America's
claims beyond the Appalachians throughout the peace negotiations, officially
closed the lower Mississippi to citizens of the new nation and levied taxes and
tariffs at New Orleans on American products coming down the river. This was
a grave blow to the Western settlers for whom it was much easier to ship farm
produce to the East via the Mississippi than by land across the rugged Ap-
palachians. Western settlers had increased rapidly after the war; there were
50,000 in Kentucky and Tennessee alone by 1785 (see page 114). As popula-
tion grew, demands for free use of the river became more strident.

In 1785 Spain dispatched Don Diego de Gardoqui to negotiate a settlement
of the outstanding issues with America, He had been instructed to keep ex-
clusive control of the Mississippi for Spain at any cost. Gardoqui spoke Eng-
lish well, had the advantage of a previous acquaintance with Jay in Madrid,
and enjoyed a generous expense account, which enabled him to rent a fine
mansion in New York City and to entertain public figures. He offered America
a liberal trade treaty, but was adamant on the Mississippi. As the negotiations
dragged on, Jay began to fear a joint move by Spain and Britain to sever the
West from the Union, and he was persuaded that it might be prudent for the
United States to "forbear" using the Mississippi during the life of the pro-
posed treaty. Jay was convinced that the Mississippi would almost certainly
come under American control one day and he, like Washington, considered
"forbearance" to be only a stopgap arrangement. But opposition from south-
ern states prevented the two thirds majority in Congress needed to ratify a
treaty. Easterners supported "forbearance," though for a selfish reason: a
treaty would discourage immigration to the West, which cheapened the value
of the backlands in eastern states by drawing labor into the interior, and
would offer substantial trade advantages as well. Jay finally told Congress
that the alternatives were to make a treaty or go to war. "A treaty disagreeable
to one half of the nation had better not be made, for it would be violated," he
noted, while "a war disliked by the other half, would promise but little suc-
cess, especially under a government so greatly affected by public opinion."
Prepared neither to go to war nor to digest so unpalatable a concession, Con-
gress deferred the question for consideration by the new federal government.

Even France, America's wartime ally, scarcely bothered to veil her con-
tempt for the Confederation. In a thoughtless moment, the aging Franklin
had signed a consular agreement under which the "Thirteen United States
of North America" permitted French consuls to present their commissions to
the governors of the states in which they would reside, rather than to Con-
gress. The arrangement was insulting to national sovereignty, as was another

George Rogers Clark, who helped
fix America's claim to the West,
was a gifted amateur archeologist.
Speculating on strange mounds
found in the western valleys, he
suggested that they were built by
ancient Indians, a theory modern
science confirmed. George's brother
William was co-commander of the
1804-1806 Lewis and Clark expe-
dition that explored the Far West
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